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Incidencia de las empresas militares de seguridad privada sobre el derecho
internacional humanitario
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AssTRACT. Among the changes generated by the process of globalization of the 21st century to the
military field is the emergence of new actors willing to provide the State with security services as an
alternative in asymmetric warfare. These dynamics have prompted violations of human rights and
international humanitarian law. This document critically and descriptively addresses the incidence of
private military and security companies in these situations. This study reveals that the participation
of 21st-century mercenaries in international, non-international and internationalized armed conflicts
call into question the actions of the States because of their failure to assume the due international
responsibility. A methodology of qualitative analysis with a descriptive approach was used in the
research.

KEyworbs: international humanitarian law; military mercenaries; Private security; State.

ResumeN. Dentro de los cambios que trajo el proceso de globalizacién del siglo XXI para el campo
militar, estd la emergencia de nuevos actores dispuestos a prestar servicios de seguridad para el
Estado como alternativa en confrontacién de asimétricos. Estas dindmicas han propiciado violacio-
nes a los derechos humanos y al derecho internacional humanitario. El presente documento aborda
de manera critica y descriptiva la incidencia de las empresas militares de seguridad privada en estas
situaciones. En el estudio se evidencia que la participacién de los mercenarios del siglo XXI en los
conflictos armados internacionales, no internacionales e internacionalizados ponen en cuestién el
accionar de los Estados, puesto que estos no asumen la debida responsabilidad internacional. En la
investigacién se emple6 una metodologia de andlisis cualitativo con un enfoque descriptivo.

PaLaBRAS CLAVE: derecho internacional humanitario; Estado; mercenarios; militares; seguridad
privada.
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Introduction

The 21st century marks the period of consolidation of globalization, a fact that has dri-
ven changes in cultural, economic, political, social, and military relations throughout the
world. In the particular case of the military sphere, many of the wars currently waged
are characterized by the confrontation between state actors and asymmetric actors. Thus,
new dynamics of armed confrontation have been generated that have led to situations of
human rights (HR) and international humanitarian law (IHL) violations.

In this new scenario, the international community is increasingly questioning the
participation of States and their actions in international armed conflicts, and notably,
non-international conflicts, given the emergence of new actors of a military nature willing
to provide the nations with security services. These commercial dynamics strengthen the
arms sector, which, in turn, favors a sizeable private military security industry specializing
in armed conflicts, warlords who have gained prominence on the world stage, and whose
actions significantly threaten the integrity of nationals of areas afflicted by conflict, wi-
thout assuming any international responsibility.

It cannot be ignored that private military security companies (PMSCs) are a lucra-
tive business model that generates employment and new economic opportunities around
the world. However, given the slight or no-regulation followed by these companies their
lack of adherence to responsible practices is widely known by the international commu-
nity; this makes them an alternative in inflicting negative force, incurring in violations of
HR and IHL (Comité Internacional de la Cruz Roja, 2006).

It should be noted that, unlike the people that make up the PMSCs, the members
of the military forces of most countries, in their capacity as public servants, hence, gua-
rantors of the rights and security of their nationals (as in the case of Colombia), develop
activities that promote the free and full exercise of the populace’s HR. It is understood
that the defense of rights is not limited to the state’s abstaining from violating them, but
instead involves confronting the transgressors of such rights. Thus, the existence of armed
forces is justified by the need to ensure —beyond the normative mandate— the fulfillment
of such rights.

The ethical and moral paradox is that the profession of arms consists in being wi-
lling to risk life to defend the sovereignty, independence, and the integrity of the national
territory and constitutional order. Now, the military forces” earnest activity to protect the
populace responsibly and fully exercising HR is being carried out, throughout the world,
by mercenaries contracted by PMSCs that lack these characteristics. The obligation of
States to provide security should not be delegated to PMSC:s; this grave error implies the
violation of the rights that, allegedly, must be protected.
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Since 2005, the UN established the United Nations Working Group on the Use of
Mercenaries to analyze the use and participation of mercenaries, that is, foreign military
experts in combat. As stated by Elzbieta Karska and Gabor Rona (Expertos de la ONU
analizan aumento de mercenarios..., 2015) in a panel discussion organized in New York
City, many of the mercenaries come from 80 nationalities and are guided by economic,
ideological, and military interests. They are characterized by participating in armed con-
flicts, mostly in the Middle East and Asia. Approximately 20,000 mercenaries participate
in armed conflicts in countries such as Afghanistan, Iraq, Libya, Syria, and Somalia.

Foreign individuals who come to exercise security functions within another territory
lack legal structures to be prosecuted. It must be noted that the security companies that
provide these services are, for the most part, in countries that have not recognized the in-
ternational criminal jurisdiction or do not have existing treaties with the States where they
provide their services. Therefore, they are exempt from liability in an eventual irrational
use of force, a fact that can amount to serious violations of HR and IHL infractions.

These companies operate beyond the rules of ITHL, the occupying force, and the
contracting government; this creates a gray legal area that detaches them from any State
and provides them a form of immunity, which easily translates into impunity. This situa-
tion implies that some States hire these companies to avoid direct legal responsibility. It
must be noted that the transnational activity of security companies is dictated by econo-
mic criteria, not by the desire to enforce [HL.

Thus, the following question arises: What is the incidence of PMSCs on IHL? To
answer this, we used a methodology of qualitative analysis with a descriptive research
approach; it consisted of observing and describing the behavior of the object in question

using the constructivist paradigm.

Methodology

A methodology of qualitative analysis with a descriptive research approach was used in
this research, which consisted in observing and describing the behavior of the object in
question. Three types of sources were used for the collection of information: primary,
referring to official institutions; secondary, referring to articles and research reports; and
tertiary, such as written and digital press. All this information was organized in databases
according to the year of publication and the relevance to answer the research problem.

Conceptual approaches to IHL and mercenarism

The Hague Convention of 1907 on Neutral Powers established certain legal standards

applicable to States and neutral persons in the event of war. However, it does not res-
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trict the possibility for nationals of the Member States to work for the belligerent States
(Convenios de Ginebra, 1907). Therefore, the national (individual) who was hired by
a foreign power would not commit any international crime and should be treated as a
soldier serving a foreign force. The reluctance to control the activity of individuals in the
military field was based on the distinction of the early 20th century in which governments
and individuals were considered exclusionary spheres.

This form of contract existed long before the formation of nation-states. During the
Middle Ages, in the 9th to 15th centuries, in Europe, fiefdoms requiring the protection of
large tracts of land were allowed to hire professional soldiers, a protection that the crown
could not offer to all. According to Braidot (2011), there were paid soldiers and vassalage
contracts, whose main purpose was to provide protection at a military level. Mercenarism
reached such a high point that many of the paid soldiers were lent to monarchs in times
of war. For example, the Castilian monarchy recognized the military service of the merce-
naries offered to monarchs by the Navarrese Basques during the invasion of the Muslims,
also called Moors, to the Iberian Peninsula (Douglas, 2001).

Not until the discovery of America, in 1492, was the need to professionalize a mili-
tary corps raised. The first permanent professional armies were formed after the Peace of
Westphalia (1648) with the establishment of nation-states, while, in parallel, the national
identity was consolidated and the monopoly of the use of force was centralized, waning
mercenarism little by little.

Although The Hague Convention of 1907 established that an individual’s activity
does not affect the activity of the State, this vision would gradually lose its rigor in sub-
sequent decades when it became evident that the private actions of individuals could
influence relations between States, above all, impact compliance with HR.

The next step in the regulation of private military actors occurred with the Geneva
Conventions of 1949, especially with the III Geneva Convention (on the protection of
prisoners of war). Its objective was to establish standards regarding the treatment of peo-
ple who did not participate in hostile activities, such as civilians, health personnel, and
members of humanitarian organizations and to the treatment of subjects who could not
continue participating in combat, like the prisoners of war (Forster, 2004).

These additional agreements did not focus on controlling or prohibiting the activity
of private military forces. In fact, the III Geneva Convention of 1949 only distinguished
two categories: members of the armed forces (combatants) and civilian population, al-
though Article 4 of this agreement includes the latter in the category of prisoners of war.
These organizations never made a categorization, not even a formal distinction between

mercenaries and other combatants (Fallah, 2006).
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Concerning international humanitarian law, Protocol I of 1977, in the section en-
titled “Statute of Combatant and Prisoner of War,” defines mercenaries as an autonomous
category, distinct from combatants. Paradoxically, before the definition of mercenaries,
and even in it, they are denied the status of combatant and prisoner of war.

Protocol I of Article 47 indicates that mercenaries will not be entitled to the status
of combatant or prisoner of war and subsequently defines a series of characteristics descri-
bing the mercenary as 1) a recruited foreign local, hired to fight in an armed conflict; 2)
taking part in hostilities and motivated by the desire to obtain a personal benefit accor-
ding to a promise; 3) a non-national or resident of a party to the conflict; 4) not a member
of the armed forces of a party to the conflict; and 5) not sent by an official mission as a
member of its armed forces by a State that is not a party to the conflict (Preux, 1989).

Concerning human rights, it can be understood that public order should favor hu-
mankind, which is why it is up to the State to respect and protect without unlawfully
attacking a person’s inherent rights (Nikken, 1994). If the State maintains a monopoly on
the use of force and is responsible for the actions and omissions of its security forces on
people, why do security contractors not have international responsibility for the violation
of HR and the breaches of IHL in conflict scenarios if a State contracts them?

First, it must be understood that there are some actors in the international system
that are subject to public international law, which is why they are allowed to assume duties
and obligations before the system and allowed the rest of the universal and inalienable ri-
ghts. However, many of the actors in the international system do not possess this subjecti-
vity, which prevents them from being recognized and recognizing other actors. According
to the actor’s reason and nature, recognition can be beneficial, as the actor assumes an
active role, and has the possibility of being a recipient or beneficiary of any aid. On the
other hand, the actor’s omission or lawful action could take him or her before internatio-
nal instances without being judged by the national legal system. For example, the former
Revolutionary Armed Forces of Colombia (FARC) sought international recognition as
belligerent actors of an internal armed conflict, international recognition that would have
allowed them to receive help from another actor in the system, including a State (Jiménez,
Acosta, and Mdnera, 2017).

When contracted by a State, the PMSCs become civil contractors. In this sense, and
depending on the nature of the conflict, PMSCs cannot receive the principle of distinc-
tion that allows them to be considered a target of attack. Despite this consideration, secu-
rity companies must respect IHL. On the other hand, the UN recognizes the difhculties
of categorizing PMSCs as a legal typology of the mercenary (Giiell, 2010). In this regard,
it can be stated that “it is not possible to classify PMSCs as combatants in strictu sensu,

ISSN 1900-6586 (print), 2500-7645 (online) 117



General José Maria Cdrdova Jonnathan Jiménez Reina, Juan Fernando Gil Osorio & Henry Mauricio Acosta Guzmén

among other things because despite their eventual participation they are not part of the
conflict, nor are they subject to a chain of command responsible for the conduct of their
subordinates to that party” (Giiell, 2010, p. 64).

Resolution 3314 (XXIX) of the General Assembly of the United Nations considers
mercenarism as an illegal practice, as well as the formation of irregular groups sponsored
by the State or that at least fight on its behalf. However, it does not establish that these
practices, promoted by private companies, are illegal (Asamblea General de las Naciones
Unidas, 1974).

In this sense, two assessments can be established. The first assessment is the categori-
zation of military security companies, which, because of their economic business nature,
are not subject to international law and, consequently, lack direct international responsi-
bility. The second assessment is the mercenary typology, which is not considered criminal
and illegal behavior.

Accordingly, it can be affirmed that, in the event of a regulatory gap, IHL does
not address the legality of PMSC activities nor does it establish responsibility for those
who are part of them. As a paradox, the international legal definition of the actors called
mercenaries, which operates in international law, does not deprive them of the right to
prisoner of war status in the case of being captured. Mainly, Protocol I of 1977 provides
the characteristics that an individual must meet to be considered mercenary and, in turn,

be devoid of any legal guarantee.

PMSCs and mercenarism in the 21st century

Currently, Protocol I of 1977 and the International Convention against the Recruitment,
Use, Financing, and Training of Mercenaries of 1989 provide the definition of mercenary.
That is the extent of the legal regime of an activity that is propitiated by private actors not
subject to Public International Law (PIL).

So why is it important to analyze the growing participation of PMSCs in armed
conflicts and their impact on IHL? On the whole, the arms industry is one of the most
lucrative businesses in the world. In equipment and military machinery alone, the five lar-
ge defense companies (Lockheed Martin, Boeing, BAE Systems, Raytheon, and Northrop
Grumman) recorded gains in 2016 for 150.925 million dollars (Barria, 2017), close to
53.8% of Colombia’s gross domestic product for the same year (Banco Mundial, 2016).

PMSCs are among the wide range of arms trade options, companies providing secu-
rity and defense services. For Sonia Giiell, these organizations can be defined as “private,
legally constituted companies that provide assistance services, advice or armed security,

either as an alternative or as a complement to the regular armed forces that operate in
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areas that are in situations of armed conflict.” (2011, p. 1). The alarming issue is the
proliferation of these organizations, which turn the war into a business that can be highly
commercialized without international legal restrictions, which calls into question the ethi-

cal and moral nature of the combatants who participate as paid soldiers of multinationals.

Principle of the military forces’ exclusivity

In antiquity and during the Middle Ages, it was common for princes and feudal lords to
appeal to armies of mercenaries that were given carte blanche, that is, a document autho-
rizing the attack against potential or real enemies. However, when the transition from
the medieval state to the modern state began —from the 15th century on— the function
of guaranteeing the security and protection of the associates, until then diluted in the
various feudal estates, was concentrated in the hands of a central authority. This is how
permanent, institutionalized armies appeared, at the same time as the unification of the
law and justice took place in the hands of courts and judges dependent on the same au-
thority (Abrego, 2013).

In this way, the satisfaction of one of the primary needs was structured, which, as
recognized by sociologists, anthropologists, and historians, gave rise to the development
of the State, whose objective was to provide protection to its associates; thus, security fell
into the hands of the public authority. Indeed, the purpose of the political organization
that since the Renaissance took the generic name of State, was to entrust the protection
of the associates to an entity whose legitimacy was recognized by them, to which Thomas
Hobbes called the Leviathan.

This transcendental step of civilization sought to categorically overcome the appli-
cation of the Law of Talion —widespread in ancient societies and enshrined even in many
legislations— or the so-called law of the jungle, according to which every individual must
defend him or herself from others by any means. Hobbes was not misguided when he

affirmed that man, in a natural state, is in a permanent state of war of a// against all.

[...] in this condition there is no property or domain, no distinction between you and
me; only what belongs to each one what he can take, and only insofar as he can keep
it. All this can be afirmed of that miserable condition in which man finds himself by
the work of mere nature. (Hobbes, 1982, p. 110)

Hobbes—considered a philosopher of absolutism— argued that the most suitable
means to ensure peace in society is that every individual forsake protecting him or herself.
Thus, all the advocates of contractualism —from the exponents of the natural law and
scholasticism of the Middle Ages and the 15th and 16th centuries, to the modern times,

like Locke and Rousseau— point to the social pact as the human need to attend to indi-
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vidual and collective security entrusting such matter to an institution, the State, which,
by virtue of that pact, will be responsible for providing protection (Colombia, Corte
Constitucional, 1997).

In the modern Rule of Law, the armed forces (including the police, tribunals, and
courts) are political institutions belonging to the public power, which has as another of
its main characteristics, that of being a civil power. This means that institutional armed
bodies must be under the Rule of Law, and a subject to, as a whole and for all, the civil
authority.

Therefore, the formation, structure, functions, and, in general, the basic organiza-
tion of the public force must be duly enshrined in the Constitution and subject to the
limitations and controls established by it and by the laws. This principle of the monopoly
of material coercion at the head of the State implies that the Rule of Law cannot tolerate
the existence of armed groups or sectors outside the armies and other regular institutions
established at their service.

The principle of the military forces” exclusivity is not a purely rhetorical category; it
has profound normative and practical consequences. Thus, according to this principle, it
is certain that some functions and powers that are specific to the military forces —which
at no time can be attributed to individuals— such as the exercise of intelligence work or
the development of patrol activities intended to preserve public order. Individuals cannot
possess or carry weapons of war, because “admitting that a particular or a group of indi-
viduals (PMSCs), own and carry weapons of war is equivalent to creating a new body of
Military Forces” (Corte Constitucional de Colombia, 1995).

The exclusive regulation of the exercise of violence is an essential feature of every
State, to such an extent that it is practically impossible to think of a state that does not
attribute the monopoly of the regulation of the use of arms. Only the State can have a
permanent institutional armed force. Weapons of war must be concentrated in specia-
lized state bodies that have the task of protecting constitutional institutions and main-
taining national sovereignty. This work is inherent to the state and cannot be delegated
to PMSCs. The modern state is an institution that aspires to achieve the effective and
legitimate monopoly of coercion in a given territory, seeking to avoid the dangers that, for
social coexistence, involve the multiplication of private, armed powers.

What would happen in countries that, after long years of armed confrontation, try
to find a peaceful solution to the conflict? Let’s not forget that these processes are aimed
at national reconciliation. Therefore, to empower a PMSC to carry out activities that are
specific to the military forces disregards one of the purposes of the State, the promotion
of peace and peaceful coexistence. The monopoly of violence cannot be imposed on the
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State’s institutions, in many cases, introducing them to arrogate the power to act outside
the framework of legality.

Mercenarism in the 21st century

In comparison with previous centuries, the world is in an era of relative peace, confron-
tations between symmetrical or conventional actors; namely, the states, has ceased con-
siderably. Thus, the use of force for the solution of controversies is condemned by the
international community. Now, disputes between States are resolved before international
bodies, ranging from the International Tribunal for the Law of the Sea (ITLOS) to the
International Court of Justice (IC]J), which makes it clear that diplomacy is the tool par
excellence used by foreign policy and international relations. In this sense, the States have
considered other options for the exercise of power and have left hard power (military) as
a last alternative. They have changed the latter by options such as soft power (diplomacy)
and intelligent power (strategic intelligence) in the face of international condemnation of
any hostile action.

However, as a result of the transformation of power relations, new threats have
emerged that are far from the competence of any international jurisdiction, in large part
because of their lack of recognition as subjects, given their very criminal or terrorist na-
ture. Therefore, these asymmetric actors, typified in this way because of their non-state
nature and because they use means of combat not proportional to the states, participate
in non-international conflicts (Comité Internacional de la Cruz Roja, 2004).

Because of the nature of the conflict, some states are unable to provide military
assistance in an internal conflict, in part, out of respect for the international principles
established in the 7us cogens principle. Thus, new actors that provide security services and
military defense have also emerged, actors specialized in armed conflicts, private armies,
such as the PMSCs.

Paradoxically, the previously mentioned companies are from developed states that
guarantee non-developed states the services provided. There have also been cases in which
these states hire specialized services to be provided in other countries. For example, in
2008, the United States renewed its contract with the Blackwater PMSC —branded for
human rights violations— to protect senior US officials in Iraq (Atitar, 2008). In a recent
case, in 2017, the same state sent mercenaries to Yemen. These services were initially
contracted with the Blackwater PMSC but were later changed to DynCorp (La empresa
de mercenarios DynCorp... 2016). Despite the strong allegations of sexual abuse attri-
buted to this company during its operations, it was contracted in 2016 by the US Navy
(Vos, 2017).
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The above solicits the question, where do PMSCs come from and where do they
operate? Currently, the companies most recognized for their security services are 1)
Academi, formerly Blackwater, which changed its name because of allegations of human
rights violations. It operated in Iraq and was hired by the Central Intelligence Agency
(CIA); 2) Defion Internacional, a company based in Peru, specialized in logistics services.
It has operations in Dubai, the Philippines, and Iraq. Its main contracts were with Triple
Canopy, Integral Security Company, and the Department of State of the United States;
3) Aegis Defense Services, founded in England. It provided services to 20 governments,
as well as to the United Nations. Its involvement has been in 40 countries. It has offices
in the United States, Afghanistan, and Bahrain. 4) Triple Canopy, which notably employs
veterans of the US Special Forces. It maintains operations in Iraq. 5) DynCorp, a US
company that employs mercenaries rather than US soldiers. It operated in Haiti, Bosnia,
Afghanistan, Iraq, and Colombia. 6) Unity Resources Group, an Australian company that
carried out operations in Iraq and is characterized by employing Latin soldiers (Ejércitos
privados..., 2013).

Driven by the concern on the issue of the European military security companies pre-
sent in states with internal armed conflict, the European Parliament urged the European
Union to regulate their activities and external projection, given the legal vacuum in which
they exist. Meanwhile, there is no commitment by the states or international organiza-
tions to regulate this type of activity. The above does not propose to prohibit PMSCs;
it suggests that their responsibilities be enforced and that they should assume an ethical
and moral stance against a business model that encompasses aspects concerning human
integrity and dignity. It also highlights that the monopoly of the use of weapons should
be solely the state’s and that the PMSCs should not become an intervention alternative

indirectly used by another state.

Impact of PMSCs on IHL

Noticeably, all the PMSCs maintain operations in the Middle East, a strategic zone of po-
litical and ideological instability that threatens, mainly, the interests of the United States
and Europe. Thus, the persistent need to intervene through diplomatic and military chan-
nels in that region; this has made it an area of geopolitical dispute between international
powers (Acosta, 2017).

Segun el Instituto para la Economia y la Paz (2018), una de las zonas de mayor ines-
tabilidad es el Medio Oriente, seguida de Africa, en ambas operan la mayorfa de EMSP
extranjeras. Figure 1 shows A continuacidn, se presenta el Indice de Paz Global (hgura

1), un indicador que ayuda a comprender cudles son las regiones con mds altos niveles de
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violencia en el mundo. Este indicador lo comprenden 23 variables, que incluyen guerras
internas y externas libradas, gastos de defensa, homicidios, actos terroristas, sofisticacién
del armamento, cuerpos de seguridad que desarrollan actividades, etc. En este indice se
denota el nivel de paz comparativa con otros paises: el color verde representa el indice mds
bajo y el color rojo, el més alto.

According to the Institute for Economics and Peace (2018), the area of greatest ins-
tability is the Middle East, followed by Africa. The majority of foreign PMSCs operate in
these areas. Figure 1 presents the Global Peace Index, an indicator that shows the regions
with the highest levels of violence in the world. This indicator is comprised of 23 varia-
bles, which include internal and external wars waged, defense costs, homicides, terrorist
acts, weapons sophistication, and security bodies that carry out activities, among others.
This index shows a comparison of the levels of peace among countries. Green represents

the lowest index and red represents the highest.

)
h

THE STATE OF PEACE

PEACE ‘!

L RE—
) Mo Low VERTIOW  NOTECIDED b

Figure 1. Global Peace Index 2018.
Source: Institute for Economics and Peace (2018, p. 4).

This indicator is constructed based on information from databases such as Uppsala
Conflict Data Program, The Economist Intelligence Unit, Amnesty International, United
Nations High Commissioner for Refugees, The Internal Displacement Monitoring
Center, and The International Institute for Strategic Studies. All of these sources indicate
a concentration of armed violence in Africa, the Middle East, and part of Central and

South America, alongside with cases of violation of human rights.
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In 2007, the private security firm Blackwater had close to 25,000 contractors, finan-
ced by the US, operating in Iraq. Added to the other companies operating in the area the
number rose to nearly 50,000 contractors (Abrisketa, 2007) in a country that barely rea-
ched 29 million inhabitants, meaning that there was a foreign private security contractor
for every 580 people, not counting the American and Iraqi army personnel.

In the same year, 17 Iraqi civilians were killed by machine gun fire by four contrac-
tors near Baghdad (Scahill, 2007). The perpetrators were initially sentenced to thirty years
of house arrest. However, thanks to the intervention of the Circuit Court of Appeals of
the District of Columbia, the charges were withdrawn in 2014. Evidently, there was a
violation of IHL because it was found that the dead were indeed civilians.

In 2010, DynCorp was culled for hiring minors for sexual gatherings, some of them
were even collectively abused by contractors in Afghanistan. Moreover, this company was
accused of overreaching human rights to import, with the mafia, women to be prostituted
(Vos, 2017).

A UN report (2013), stated that there were cases of overreaching of force by private
security companies hired by landowners in the department of Colén (Honduras). These
collaborations, supported by the state are linked to cases of “assassinations, disappearan-
ces, forced expulsions, and even sexual violence [...] private security personnel, hired by
landowners, and armed with banned weapons —like the AK47— used to threaten and kill
peasants” (ONU, 2013, p. 12).

According to Abrisketa (2007), the actions of private security agencies and their
participation in armed conflicts must be classified as new mercenarism and, therefore,
their activity must be considered illegal. However, the problem lies, in Abrisketa’s words,
in that “International Humanitarian Law does not address the legality of mercenary ac-
tivities nor does it establish responsibility for being a mercenary” (Abrisketa, 2007, p.
5). Consequently, PMSCs’ responsibility should be assumed by other bodies. However,
because they are not recognized as international subjects, their acts are assumed by courts
of nations where the main headquarters of these companies are located.

In this regard, it is considered that PMSCs must assume international responsibility
for their actions, under the “combatant and prisoner of war status,” as they take a direct
part in hostilities, following Article 47 of the Protocol I of 1977.

On the other hand, the International Convention against the Recruitment, Use,
Financing, and Training of Mercenaries, signed in 1989 —which came into force in 2001
ratifies Protocol I of article 47 on the concept of mercenary and upholds the five cha-
racteristics indicated above. However, the signatories are not developing States or major

powers but only thirty States (Abrisketa, 2007).
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In this sense, Abrisketa states that while the relevant international efforts are being
made to regulate the activities of the PMSCs and their contractors (the mercenaries),
the responsibility must be assumed by the state, following the provisions of the Geneva

Conventions, namely:

a) The violations committed by its entities, including its armed forces; b) Violations
committed by persons or entities trained by the state to exercise governmental autho-
rity; ¢) Violations committed by individuals or groups acting under the instructions
of the state, or under its direction or control; and d) Violations perpetrated by private
persons or groups that it recognizes and adopts as a conduct specific to the State.

(Abrisketa, 2007, p. 11)

In short, the history of humanity, even the most recent, shows that whenever the
state has been complacent about the existence of this type of organization (call it PMSCs
or Private Security Service Providers), in the end, it has become a victim of that toleran-
ce and impunity. Colombia, of course, is not foreign to this. One can simply evoke the
lamentable and fateful facts of our dawn as a nation, when the Irish mercenary, Rupert
Hand, of the British legions, who fought under the command of General Simén Bolivar
in the war of independence of Venezuela, Colombia, Ecuador, Peru, and Bolivia, who
after having been hired in the ports of England, viciously murdered our hero José Maria
Cérdova. Similarly, one can mention the services provided to Colombian drug traffickers
by the Israeli mercenary Yair Klein, who was captured in Moscow and later requested in
extradition to respond to the Superior Court of Manizales, which sentenced him to ten
years and eight months in prison for his participation in the strengthening and training of
self-defense groups in war practices.

The modern state legal systems' do not address the activities of the PMSCs and, if
they do, it is done deficiently. This inadequacy produces the transfer of security duties of
public authorities to these companies, apparently, in an attempt to avoid the responsibili-
ties of the state concerning human rights and THL.

Conclusions

It can be asserted that we face an ethical and moral crisis in the 21st century because of
the commercialization of security and defense services offered by the PMSCs. Hiring
salaried professional soldiers, specialists in intervening in armed conflicts, goes against the

international agreements that favor of global peace.

1 South Africa is the only country whose legislation expressly prohibits nationals from selling their military trai-
ning to a foreign country immersed in armed conflict. It is also one of the few countries that regulates foreign
military assistance and considers the activity of mercenaries illegal.
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This paradox arises because public international law and the international bodies
responsible for preserving global stability and empowered to condemn any act against
human dignity have not achieved significant progress to regulate and control the activities
of the mentioned companies. On the contrary, there are still unresolved legal gaps that
make their activities possible and affect the legitimacy of the institutions that protect HR.
Actors such as PMSCs are not condemned in a timely manner and in accordance with the
mandates of these institutions for violations of rights in conflict zones.

According to the United Nations Organization, more than 20,000 mercenaries
are involved in armed conflicts in the Middle East and Asia, data that is in accordance
with those registered by the Institute for Economics and Peace, whose studies afhrm that
countries such as Iraq, Libya, Syria, and Somalia have a significant presence of PMSCs.
Therefore, these companies operate beyond the rules of international law; this generates a
gray legal zone of marginality that allows them to evade responsibility and attain impunity
to avoid direct convictions for their actions against HR.

In this sense, we face two problems. The first problem is the economic and business
nature of these organizations, which prevents them from being subjects of international
law and, therefore, assume any responsibility. The second issue is that a mercenary’s con-
duct and actions are not considered criminal and illegal acts. As a result, security compa-
nies and their contractors can continue to operate without any social responsibility.

In brief, it is sustained that the PIL does not establish legal limits for PMSCs.
Uncertainties remain about the principle of state’s monopoly on the use of force in the
face of armed conflict scenarios because in the event of a regulatory vacuum, it allows the

financing of war by indirect means.
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